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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LOUIS STABLER and LOUIS KAUFMAN,

Appellants,

vs.

MISSOURI RIVER POWER COMPANY,

(A Corporation),

Appellee.

PETITION FOR REHEARING.

To the Honorable, the Judges of the United States Circuit

Court of Appeals for the Ninth Circuit

:

The Appellee respectfully petitions this Honorable Court

to grant a rehearing of this case on the following grounds

:

1. This Court appears to have misapprehended the con-

tentions of Appellee's counsel as to the proper construc-

tion of the lease and release set forth in the pleadings.

2. This Court apparently failed fully to consider the

language of said lease and release and to apply in the con-

struction thereof certain well established legal principles

applicable thereto.

3. Some material testimony on behalf of Appellee seems

to have escaped the attention of the Court.



The grounds upon which this petition is based are more

particularly specified as folloYVs:

1. The Court in its opinion says : "It is a rule of con-

struction that the words of a reservation will be construed

most strictly against the grantor and most beneficially

for the oTantee." The lease and release under considera-

tion were executed in January, 1899, at Helena, Montana,

between parties who were citizens and residents of the

State of Montana ( Tr. p. 44 ) and concerning real property

situate in said state. Section 1473 of the Civil Code of

Montana, in force since July 1, 1895, is as follows: "A

grant is to be interpreted in favor of the grantee, except

that a reservation in any grant, and every grant by a public

officer or body, as such, to a private party is to be inter-

preted in favor of the grantor."

This section of the Civil Code of Montana, was adopted

from California in 1895, and is identical with section 1069

of the Civil Code of California. The last named was in-

terpreted by the Supreme Court of California in 1892 as

follows : "A reservation in a grant is to be interpreted in

favor of the grantor, and the general rule is that if two

parts of a grant as irreconcilable, the first prevails. Civil

Code sections 1069 and 1070." Martin vs. Lloyd, 29 Pac.

493, 94 Cal. 203. The language of the Supreme Court of

Montana in reference to another adopted statute is appli-

cable here, to-wit : "This statute was adopted from Cali-

fornia, and the interpretation it bore in that state when

adopted is controlling."

Sharmon vs. Huot, 20 Mont 557, 52 Pac. 599.
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Several other ^fontana decisions are to the same effect,

and the rule is one of general recognition.

Willis vs. Eastern Trust & Banking Co. 1G9 IT. S.

807.

Henrietta :Mining & Milling Co. vs. Gardner, 173 U.

S. 130.

The California Supreme Court in a recent case has given

an interpretation to said section 1069 similar to that given

in ^lartin vs. Lloyd, supra. "Exceptions and reservations

in grants are to he interpreted in favor of the grantor.

Civil Code, section 10G9; Code Civil Procedure, section

1864." Sears vs. Ackerman, 72 Pac. 172, 138 Cal. 586.

The authorities cited by the Court in support of the

rule that the words of a reserevation will be construed

most strictly against the grantor'' are from states having

no statute similar to section 1473 of Montana Civil Code.

They recognize the common law rule wliich has been

changed by statute so far as ^lontana is concerned.

If the second covenant in the lease be treated as giving

only what appellee is entitled to under the reservation,

the construction of exhibits B and C hinges upon the inter-

pretation given to said section 1473. When it is estab-

lished that a reservation in a grant is to be construed in

favor of the grantor, it follows under the authorities cited

in the supplemental brief of appellee, that the right of

appellee to flood appellants' other lands by raising the

dam was given throuirh an implied covenant arising from

the reservation. If this view is correct, the right of ap-

pellee to flood other lands than those leased is given by the

reservation alone. i
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The Court, with the voliirainous printed matter in this

case before it, obviously overlooked this provision of the

Montana Civil Code, and was thus led to a construction

of the so-called lease probably different from the construc-

tion which the Court would otherwise have put upon the

instrument.

2. The Court as appears from its opinion entirely over-

looked the word "permit" in the covenant which follows

the reservation clause in the so-called lease, and treats

the covenant as surplusage. The Court says: "The ex-

tent of that reservation, whatever it is, is not enlarged by

the answering covenant of the lessees in the lease." It

is our contention that under well established rules of con-

struction some meaning, if possible, should be given to

every part of the instrument. "To permit" is defined in

Century Dictionary as follows : "To grant leave or liberty

to by express consent ; allow expressly, give leave, liberty or

license to." In Webster, "to permit" has, among other

synonyms, "to allow, let, grant, consent to." In the in-

strument in question to word "permit," to have any force^

should be held to have the meaning of gTant or license.

Assuming the Court to be correct in its interpretation of

the reservation clause notwithstanding the ]Montana Stat-

ute, the additional meaning of which it is susceptible

should be given to the covenant. Omitting words that

do not affect the meaning of the words "to permit," the

covenant would read as follows: "And said second par-

ties * * * * do hereby agree to permit * * * *

said first party to flood said premises by the waters of the

Missouri River as they may be raised by the dam * *



—5—

as the said dani now exists or as the same may be hereafter

raised or lowered, without claim for damage," showing

plainly that the appellants intended to make a grant of

the right to flood the leased lands even though their own

lands were thereby flooded. The appellants are the gran-

tors in the covenant and the covenant is to be construed

in favor of the Appellee.

If a liberal construction of the reservation in favor of

the grantor be not given, or if such construction be not

sufficiently liberal to give to appellee the right to flood

appellant's adjacent lands, then certainly the covenant

which is in the nature of a grant from appellants, should

be constiTied with sufficient liberality to give it some mean-

ing beyond that of mere repetition. The word "permit"

should have the force and effect of "grant" inasmuch as

it is susceptible of that meaning. Giving to "permit"

that force and effect, the covenant grants to appellants the

right to flood the leased lands and any other lands of appel-

lants that may necessarily be flooded in flooding the leased

lands. This would be a construction in favor of the gran-

tee, instead of in favor of the grantor as made by the court.

3. The Court seems to have overlooked the contention

of Appellee that the covenant before referred to is the af-

firmative grant of a riglit to flood the leased premises

and carries with it whatever is essential to the enjoyment

of the grant. The principle contended for in this case has

been enunciated in many cases and attention has been

invited particularly to Bushnell vs. Proprietors, 31

Conn. 1.57, and Simpson vs. AA'abash K. Co., 46 S. W, 730,

as applj'ing the prin(i])le lo cases similar to this.
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4. TLis Court haying round from the language of the

instruments that the land owned by the Appellee on the

island as referred to in the lease, is the same as the land

on the island as referred to in the release, for the purposes

of this case, it is immaterial which the island is, or where it

is. The right to flood it is given. There is no ambiguity

in the instruments, and the well established principle ap-

plies that when the right is given to flood certain land this

right carries with it as an incident the right to flood any

other land that may necessarily be flooded in flooding the

granted premises.

The Court seems to have overlooked the rule 1st, that

the execution of a written contract supersedes all oral

negotiations concerning its matter which preceded or ac-

companied the execution of the instrument, and 2d, that

the language of a contract is to govern its interpretation,

if the language is clear and explicit. If the right to flood

certain land carries with it the right to flood adjacent

land of the grantor, if necessarily flooded in flooding the

granted land, it is immaterial upon which island land was

leased or released, and so far as the construction of the

contract is concerned it matters not whether the minds of

the parties met or did not meet as to the "land on the

island." Retain or expunge any and all reference to the

island, the construction of the contract would be the same.

5. In the opinion (construing the lease) the Court says

:

"If it had been the intention of both the parties to that

instrument that other lands might be flooded, it is reason-

able to assume that that intention would have been ex-

pressed in words." In this statement the Court seems in-
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advertently to have reversed tlie rule that applies to the

construction of orants and releases. In this case the Ap-

pellants are by their covenant the grantors of the right to

flood, and the releasors of damages caused by the flood-

ing. .V gi'ant is construed against the grantors, and a re-

lease against the releasors. Whatever passes as an inci-

dent to the grant passes without mention. Whatever is

necessary to the enjoyment of the grant is granted without

mention. So t!ie right to flood Appellant's .»ther lands, if

snch fl'.d'^lini: were necessary to flood the leased land, was

given by the lease unless expressly excluded. It follows

that if it was iiie intention of the parties to the lease, so

far as tlie grant in tlie covenant is concerned, that oui.v tlie

leased land f-liould be flooded, that intention would have

been expressed in the instrument. Several authorities as

to the construction of grants and releases are to be found

in Appellee's brief, and it seems unnecessary to repeat

them. The parties contract under the law and tlie law

enters into and forms part of the contract, and a party

may not be permitted to say that he did not intend what is

directed or implied by the law. The executed instrunien'.

shows wluit was intended and contemplated by the parties

and may not be contradicted except when a case for reforn\-

ation of the contract is presented, although in cases of

d>ubt the circumstances under which the contract was

made may be shoAvn. The Court lays stress upon a casual

remark of ^Ir. Gerry, when told by Mr. Kaufman "they

were drowning us out," that "there was no doubt about

it that the Missoun Kiver Power Company would have

to settle with us for it." Now, it seems plain to the Ap-
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pellee, and worthy of consideration by the Court, that any

casual remark by ]Mr. Gerry, who was not connected with

the management of the plant until long after the lease

and release were executed, cannot have any bearing ujwn

the intention of the parties at the time the instruments

were excuted, or alter the legal effect of those instruments

or bind the Appellee in any way.

6. In referring to the circumstances under which the

lease was made, the Court evidently overlooked the testi-

mony to the effect that the judgment of the Court based

upon the finding of the jury was questioned in proceedings

for a new trial. Record, p. 699-700 et seq. A settlement

was had and the papers, known as the Deed, Lease and

Release, were executed pending the determination of the

motion for a new trial. So the value of the land cannot

be regarded as adjudicated at |35 per acre or the damages

by severance at |2700. When the larger tract, including

the condemned tract, was sold to Appellee, there is a

reasonable presumption the sum of |2700 was thrown off

by Appellants, because there were no damages by severance

that were not covered by the sale of the larger tract of land.

It is certain that by the execution of these instruments both

parties thought that the entire question of land flooding

by the dam had been permanently settled. Tr. pp. 348 and

671.

The instruments are clear and explicit, and must speak

for themselves. Previous negotiiations and controversies

may not be permitted to alter their plain language, or

establish a different intent by the parties or either of them

from that which is implied from the language of the instru-
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ments. So whatever disposition was made of the .f2700

item is immaterial, and appelh^e is entitled to any right

that may be implied from the instruments under considera-

tion.

7. In the opinion by the Tourt, it is stated : "It is a

circumstance to be considered in this connection that im-

mediately upon the execution of the instruments the dam

was raised so as to flood considerable portions of the leased

lands, but not the lands of the appellants lying above the

same, and was so maintained for three and one-half years

and until August, 1902, when it was raised to its present

height." It is thought by Appellee that it is now worthy

of consideration by this Court, whether in construing the

contracts it did not give undue weight to the fact that

Appellee in conducting its business, did not require a large

increase of water power prior to 1902.

The delav in raisng the dam until 1902 is no indication

that Appellee did not claim the right to raise it. That

right is clearly given by the lease, so far as Appellants are

concerned. The testimony on tlie contrary does indicate

that Appellee raised its dam when it was necessary to sup-

ply the demand for electrical power. Tr. p. 320.

The contingency of raising the dam was specially pro-

vided for by the lease. If Appellee had not found a largely

increased market for electricity the contract would have

been entirely one sided in favor of Appelants, but in any

event it was a fair contract deliberately entered into after

long negotiation, and should be carried out as the parties

made it.

8. Near the end of its opinion the Court says: '^It is
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not conceivable that the appellants intended by the inter-

lineations thereafter made just before the execution of the

lease and the release to change the whole scope and tenor

of their contract; or that they ever intended as the con-

sideration for the lease which they obtained, not only to

relinquish all their claim for damages then accrued, but

to submit the whole of their remaining land to the use of

the Helena Water Company and to grant it the right to

flood the same to any desired depth."

Appellee desires the Court to take under further consid-

eration the matters upon which the foregoing quoted state-

ment may have been based. 1st, because the scope and

tenor of the contract were not changed at all, nor were

the negotiations resulting in the contract changed by the

interlineations, except that a little more land was leased

without any increase of consideration from appellants.

2nd, because after eliminating immaterial testimony, and

construing the lease and accompanying instruments ac-

cording to their plain language, and deducing therefrom

the intent which may not be disputed by the parties, it

might appear to the Court in the light of the authorities

presented, that appellants intended as a consideration for

their lease that Appellee in conducting its business should

have the right to flood not only the leased land but also

any other land of appellants adjacent thereto and neces-

sarily flooded by flooding the leased lands.

There is one other point to which we desire to call the

attention of this Honorable Court. It appears from the
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complaint (Tr. p. 7) tliat at divers times since August 1,

1902, the Defendant, by means of constructions placed

upon the top of said dam raise<l the waters of the river.

The complaint herein was filed April 14, 1903. (Tr. p.

10.) Appellants knew of the reusing of the waters in the

summer of 1902. (Tr. pp. G2, 65 and 60.) They knew of

the flash boards at that time. (Tr. pp. 70-71.) The

parties had a great many talks about it. (Tr. p. 71.) De-

fendant had built a pole line to the City of Datte, Mou-

tfina, furnishing some thousands of horsepowei. (Tr. p.

320.) And so the evidence which is not disputed *ii any

way sll^'^^s that before this suit was brought. Aj)j)('llee

spent thousands of dollars in constructing its pole line to

Butte. After the pole line was completed a ad Apjiellee

has entered into contracts to supply mines, concentrators,

smelters, etc., appellants seek an injunction, the efl'ect of

which is to stop this great public enterprise, caa.se tlou-

sands cf dollars loss to Appellee, close mines and smelters

in Butte, throw laboring men out of employment, and

cause great and irreparable mischief. Under t])ese facts,

it is contrary to the principles of equity to grant an in-

junction, but a party will be left to him rcmcdv at law.

There is nothing to show that an adequate remedy in

damages i-nnnot be awarded.

We cite tlu following authorities establishing tli(^ prin-

ciple of (<ni'iy above stated:

"The act^ .omplained of in a bill for an injunction to re-

streain tlcfcndants from proceeding in the er<*i.tion of a

dam, digging a trench, and diverting and using the water

< f a sertam for the purpose of supplying locon-.otive and
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stationary engines on an inclined railroad, Avere begnn May

19th and compainants had notice thereof on May 22nd,

On May 28th an attempt was made, with the assistance (

f

a peace otificer and some others, to take possession of the

land and expel defendants, but without success. Com-

plainants notified defendants not to proceed with the ^^'()rk,

hut took no further action until the filing of the hill on

June 2jt]i. In the meantime the dam was built to the

height of eight or ten feet, a trench dug across complain-

ants land, and the waters of the stream conducted to the

reservoir on adjoining land, whence it was conveyed

through pipes to the engine house. The only act remain-

ing to be done was the laying of pipes in the trench and

filling it up. HELD : That, the acts complained of being

practically COMPLETED before the bill was filed and

that complainant's standing by after notice of the com-

mencement of work until all the substance of the injury

had been completed, had forfeited their right to such in-

junction."

Baring v. Erdman, Fed. Case No. 981.

This is identical with the case at bar. Here the work

is completed, and Appellants stood by a much longer time

than in the above case, nor does it appear that Appellants

made any effort to stop it, as in the above case. Morj-

over, the Court should take into consideration the relative

irreparable damage which would result by the granting of

the injunction on the one hand and its refusal on the

other. It cannot be doubted that the damage resulting

from the granting of the Injunction would be great and ir-
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reparablo, wlieroas the (lainajjc by the refusal thereof is a

mere pittance compared therewith, for which a remedy at

law exists, and tliere is no snj?j;estion of insolvency or in

ability on the part of Appellee to pay.

Day vs. Candee, Fed. Case No. 5676.

"Where by grantincj an injunction there would be

greater prohahilitij of producing incalculable mischief than

there would be (^f preventing it, neither an absolute nop

conditional injunction ought to be granted."

Harley vs. M. O. P. Co. (Mont.), 71 Pac. 407.

"There is nothing in the evidence adduced by the plain-

tiffs to warrant tlie issuance of an injunction. At best, it

does not disclose anything further than an unlawful entry

upon Plaintiff's premises, for which adequate redress could

be had under the action for damages. It does not appear

that the defendant Gemmel is insolvent, or that his opera-

tions, as conducted by him upon the premises, tend in any

way to destroy or materially injure the substance of the

estate. There is nothing in the facts presente<l to dis-

tinguish this case from that of King vs. Mullins (decided

at the present term) 71 Pacific 155, and we think that

case conclusive of this."

In Parker vs. Winnipiseogee, L. C. & W. Co., 67 U. S.

(2 Black) 545, the Supreme Court of the United States, in

refusing an injunction, very similar to the injunction

sought in tlie case now before the Court, say: "If the

evidence be conflicting and the injury doubtful this ex-

traordinary remedy shall be withheld. 3 Paige 210; 1
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CoQper's Sel. Case 333; 3 M & K. 169; 5 Met. 8; 9 Gill

& J. 6GS; 3 J. C. E. 282; 1 Dev. Eq. E. 12. If he lias been

injured, his injury can be ascertained and fully repaired

by damages in an action of law. A jury is the tribunal

provided by law to determine the facts and to fix the

amount, and they can best perform this duty. THE
FACT THAT OTHER PROPEIETORS HAVE BEEIS

PAID BEARS UPON THIS POINT. S E. L. & E. 222,

223. The appellant can have no standing in a court of

equity until he has laid this foundation for relief. This

objection is fatal to the case. We decide nothing else."

In the case at bar it is shown that other proprietors have

been compensated; in fact that these very proprietors have

been compensated for other lands, injured in identically

the same manner.

Mantle vs. Speculator Co. (Mont.) 71 Pac. 665.

"Is plaintiff's right to an injunction barred by his

laches? With reference to this subject the authorities

seem to be quite well agreed upon this general rule:

"Where a party seeks the intervention of a court of equity

to protect his rights by injunction, the application must

be reasonably made, or the rights may be lost, at least so

far as equitable intervention is concerned. It is a rule

practically without exception that a court of equity will

not grant relief by injunction where the party seeking it,

being cognizant of his rights, does not take those steps to

assert them which are open to him, but lies by and suffers

his adversary to incur expenses and enter into burdensome

engagements which wmlld render the granting of injunc-
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tion against the completion of his undertaking, or the use

thereof when completed, a great injury to him." 16 Am.

& Eng. Enc. Law (2nd Ed.) 356; Willard vs. Wood, 164,

U. S. 502, 17 Sup. Ct. 176, 41 L. Ed. 531; Johnston vs.

Standard Mnfg. Co. 148 U. S. 360, 13 Sup. Ct. 585, 37 L.

Ed. 480 ; Penn. M. L. Ins. Co. vs. Austin, 168 U. S. 685, 18

Sup. Ct. 223, 42 L. Ed. 626."

N. Y. City vs. Pine, 185 U. S. 93.

"If the plaintiffs had intended to insist upon the strict

legal rights (which for the purpose of this case we assume

they possessed
) , they should have commenced at once, and

before the city had gone to expense, to restrain any work

by it. It would be inetiuitable to permit them to carry on

negotiations with a view to compensation until the city had

gone to such great expense, and then, failing to agree upon

the compensation, fall back upon the alleged absolute right

to prevent the work. If they had intended to rest upon

such right and had commenced proceedings at once, the

city might have concluded to abandon the proposed under-

taking and seek its water supplies in some other direction.

If this injunction is permitted to stand the city must pay

whatever the plaintiffs see fit to demand, however extor-

tionate that demand may be, or else abandon the work and

lose the money it has expended. While w^e do not mean

to intimate that the plaintiffs would make an extortionate

demand, we do hold that equity will not place them in a

position where they can enforce one."

"The time at which parties invoke the aid of a court of

equity is often a significant factor in determining the ei-

U'lit of their rights. Vifjilantihus non dormientihus acqui-
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tas suhvcii it is a maxim OF EQUITY. As said by Pom-

eroy, in his work on equity Jurisprudence, Vol. 1, Sec. 41b',

the principle embodied in this maxim "operates throu.^h-

out the entire remedial portion of equity Jurisprudence,

but rather as furnishing a most important rule control! in.j:^

and restraining the courts in the administration of all

kinds of relief, than as being the source of any particular

and distinctive doctrines of the jurisprudence. The prin-

ciple thus used as a practical rule controlling and restrict-

ing the award of reliefs is designed to promote diligence on

the part of suitors."

"In Smith vs. Clay, 3 Brown Ch. 639, note. Lord Camden

said : 'A court of equity, which is never active in relief

against conscience or public convenience, has always re-

fused its aid to stale demands, where the party has slept

upon his rights, and acquiesced for a great length of time.

Nothing can call forth this court into activity but con-

science, good faith and reasonable diligence.'

"It was said by Circuit Judge Shipman, in deciding this

case: 'If a court of equity has power in any case by de-

cree to ascertain and order the payment of damages by

decree of injunction in the alternative, a court of equity

will not exercise such power where the defendant has com-

mitted a permament injury without authority of hiw and

without pretense of right to take and retain the property.^

"However true that proposition may be generally when

invoked at the inception and before any work has been

done, we think it not applicable when the plaintiffs have

waited until the work has been progressing for two years

and the defendant has expended a large sum of :ioney
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thereon. As declared by Lord Camden, in the quotation

just made, a court of equity is never active in relu^f against

public convenience.

"It may not be amiss to notice some of the cases in

which tlie effect of time upOTi a suit in equity has been

the subject of discussion. In GALLIHER vs. CAD-

WELL, 145 U. S. 3G8, was considered the general subject

of laches. Many authorities were cited and reviewed,

and it was said (p. 373) : 'But it is unnecessary to uiulti-

ply cases. They all proceed upon the theory that laches is

not like limitation, a mere matter of time; but principally

a question of the inequity of permitting the claim to be

enforced—an inequity founded upon some change in the

condition or relations of the property or the parties.'
"

Kincaid vs. Ind. N. G. Co., 24 N. E. 1066.

"To grant the relief he seeks will, it is clearly inferable,

seriously impair the rights of the public as well as tlidse

of the gas company. We are satisfied that, upon tho case

made by the evidence, the appellant is not entitled to an

injunction. In adjudging that he has no right to an in-

junction we do not hold that he may not in a propor case

recover damages for the invasion of his legal rights. What

we here decide is that the case made is not one justifying

resort to the extraordinary remedy of injunction. Tlie

effect of our decision is that he has mistaken his remcriy.

The work in which the gas company is engaged is on-' in

which the general community have an interest, and to ar-

rest the work by injunction would do irrcat injury to many

citizens. Persons other than the gas company have an

interest, and they are so numerous that it is the duty of the
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courts to protect that interest where it can be done with-

out materially impairing the rights of any private citizen^

and that can be done in tbis instance, for the appellant, in

the appropriate action, and upon making a proper ease^

can be fully compensated in damages for all injury tbat

he may have suffered. There is present here an element of

public policy which exerts a controlling influence. The

good of the community forbids that one who occupies sucli

a position as the appellant does, should be permitted to ar-

rest work essential to the successful discharge of the com-

pany's duty to supply the community with fuel in the form

of natural gas. Public policy, as has been demonstrated

In analogous cases, requires that the rights of the com-

munity should be protected, and the land owner left to his

remedy at law Blended with the element

of public policy is another influential one, and that is this

:

The appellant, without objection, knowingly permitted the

work to proceed until it reached a stage at which it would

be ruinous to the company which had invested such large

sums of money to stop it by injunction. These two ele-

ments in their combined strength certainly make a case in

which an injunction should, ui>on plain principles of

equity be denied. City of Logansport v. Uhl, 99 Ind. 534,

544 ; Dodge vs. Eailroad Co., 11 Atl. Rep. 751. Judgment

affirmed."

Jacox vs. Clark, (Mich.) Walker Chancery, p. 249.

"Where complainant had stood by, without objecting,

and allowed defendant to go on and expend a considerable

amount of money in the erection of a mill, in violation of

the terms of a gTant made by complainant, in consideration
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of the erection of a mill, of the rio-ht to use the water of

the creek in a particular manner, it was HELD, that, hv

his silence, he had waived all rijrht to relief in equity, by

injunction, against diverting the water."

Holt vs. Pai-sons, 45 S. E. 090.

"A party is not entitled to an injunction when, with

full knowledge of his rights, he has been guilty of delay

and laches in asserting them, and has negligently suffered

large expenditures to be made by another party, on whom

great injury would be inflicted by the grant of the injunc-

tion."

Code vs. Carlton, 25 N. W. 353.

"The plaintiff in this case permitted Means to expend his

money, without objection, in the erection, or rather recon-

struction of the bridge, although he knew, or at least had

the means of knowing, that the contract had been let, and

the bridge was then being constructed
;
yet he waited be-

fore bringing this action until the work was so far com-

pleted that in order to preserve what had been done it was

necessary to complete the bridge. It is but justice, tliere-

fore, that the contractor should be paid for his work.

There is no equity in the bill."

Leach vs. Harbough, 91 N. W. 521.

"In our view the case at bar is governed by the rule an-

nounced in Tigard vs. Moffit, 13 Neb. 5G5, 14 N. W. 534,

wherein it is said : 'In case of a mere trespass, unless the

threatened harm will be great, or the loss therefrom irre-

parable, and such as cannot be recompensed in damages by
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an action at law, an injunction will not be granted to

prevent it.' The threatened harm was not an irreparable

injury to the land or to the plaintiffs, but was such that

it could have been recompensed in damages. There being

no proof that defendant was insolvent, the facts proven do

not, in our opinion, present a case of equitable relief, and

we therefore recommend that the judianent be affirmed."

In calling the Court's attention to this element of the

case, we do not mean at all to retract from our position

upon the construction of the instruments, but our position

is, that even if the Court holds that our construction of the

instruments is erroneous, nevertheless, under the rules of

equity an injunction should not issue, but Appellants

should be left to their remedy at law. Surely Appellee is

in no worse position than a naked trespasser, without any

color of right, and the rules of equity are well established

that under conditions such as exist in this case, a company

will not be placed at the mercy of the proprietor of the

land, and especially where full compensation in damages

can be had. Thus we contend that at all events, and re-

gardless of the Court's construction of the instruments,

the injunction should not issue, but Appellants left to their

remedy at law for the damage to their land.

Surely the appellants in this case are not in a worse posi-

tion than those in the above cited cases, who merely re-

mained silent; for the Appellants actually acquiesced in

and consented to the raising of the dam ; they knew that the

water had already been raised so as to be backed up as far

as the Deegan Eanch, marked on the map, as far as the

channel around the "Big Island,'' and consequently must
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have known that we would flood more of flieir land if we

raised the dam.

If then, mere acquiescence by silence will stay the grant-

ing of an injunction, as is held by the above decisions, cer-

tainly the Appellants, who consented to our raising the

dam, can not appeal to this Court for equitable relief from

that to which they consented.

On account of the magnitude of the interests involved

—

the decision of this Court affecting several extensive in-

dustries and a large number of people—Appellee desires a

rehearing in order that no injustice may be done through

failure of counsel clearly to present their contention, or

through any ])ossible misapprelieusiou by this high Court

as to the facts or the law applicable thereto.

Very resp(^ctfully submitted,

B. P. CAKPENTER,
E. C. DAY,
STEPHEN CARPENTER,
THOS. C. BACH,
IRA T. WIGHT,

Solicitors and of Counsel for Appellee.
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I, B. P. Carx)enter, of Counsel for the Appellee herein, do

hereby certify that in my judgment the foregoing petition

for a rehearing is well grounded, and that the same is not

interposed for delay.

Of Counsel for Appellee.




